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Abstract

Exchange-traded funds (ETFs) are funds establis-
hed by portfolio management companies under a set
of fund rules, the units of which are traded on Borsa
Istanbul A.S. Although ETFs do not possess sepa-
rate legal personality, their principal function is to
manage a portfolio in accordance with the principle
of fiduciary ownership, while their assets constitute
a segregated pool of assets composed of the pro-
perty included in the fund portfolio. This article first
examines the definition of ETFs and the legal bases
set out in the relevant communiqués, and then eva-
luates, within the framework of Turkish law, issues
relating to the termination of ETFs with reference to
Capital Markets Law No. 6362 and the regulatory
framework of the Capital Markets Board. It further
compares the principal grounds for the terminati-
on of ETFs in the United States and the European
Union, where such funds are widely used, with the
corresponding practices under Turkish law, and, on
that basis, discusses possible reform proposals con-
cerning the termination of ETFs.
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1. INTRODUCTION

Exchange-Traded Funds (ETFs) are semi-open-end, semi-closed-end funds whose participation
shares are traded on stock exchanges as shares, for which the fund founder is under no obligation to
purchase the fund participation shares in cash, but which make it possible, at the investor’s request,
to exchange the shares included in the fund in return for fund participation shares(Dénmez, 2002).
However, ETFs have also been considered a hybrid investment vehicle situated between traditional
open-end investment funds and closed-end investment funds(Gozbasi, 2010).

ETFs, which first emerged in the 1990s, have since experienced substantial growth and obtained
a significant share of the market. The ETF market has offered significant advantages to investors by
enabling them to diversify their investments and by providing low management fees. In addition, this
market has also held broad potential in Tiirkiye for the capital markets and investors in the periods
ahead (Borsa Istanbul A.S., 2026).

An ETF is an asset, without legal personality, constituted by portfolio management companies
through fund rules for the purpose of managing a portfolio on behalf of savers on the basis of fiduci-
ary ownership. The assets of an ETF constitute a segregated pool of assets consisting of the property
included in the fund portfolio. Such assets are vested in the founder pursuant to the principles of
fiduciary ownership.

It may be stated that the most rapid development of ETFs has occurred in the U.S. markets and
that, due to the size of the total investment volume, they hold an important place in the U.S. economy.
Nevertheless, in order to set forth how ETFs are defined in the United States, it would be appropri-
ate to examine and include the definitions made by various institutions. The Investment Company
Institute (ICI) defines ETFs as “investment companies whose shares are traded on exchanges during
the day at market-determined prices” (Antoniewicz & Heinrichs, 2014). The concept of ETFs has
been stated in the Global Financial Stability Reports of the International Monetary Fund (IMF) as
“an investment fund traded on exchanges.” A significant proportion of these funds is structured so
as to track the performance of a particular index, such as the S&P 500 (International Monetary Fund
[IMF], 2023).

In the United States, the legal basis of ETFs was established by the provisions of the Investment
Company Act of 1940 (Investment Company Act of 1940, 1940). Pursuant to this Act, ETFs are ge-
nerally regarded as “open-end management investment companies”. However, they may sometimes
also be structured as “unit investment trusts” (Investment Company Institute, 2025). ETFs having the
status of open-end investment companies have the authority to issue new shares on a continuous basis
(Investment Company Institute, 2025).

Under EU law, the framework governing the establishment and management of investment funds
has been laid down by Directive 2009/65/EC on the coordination of laws, regulations and admi-
nistrative provisions relating to Undertakings for Collective Investment in Transferable Securities
(UCITS). In accordance with Article 5 of the said Directive (Directive 2009/65/EC, 2009), a UCITS
must either be managed by an authorized management company or operate itself as an authorized
investment company.

In Tirkiye, ETFs were first regulated, from a legal perspective, by Communiqué Series VII, No.
23. According to the Communiqué, ETFs are defined as funds whose participation shares are traded
on stock exchange markets. The fund assets are constituted by authorized participants involved in
the establishment and formation process of the fund, through the contribution of securities and cash
reflecting the characteristics of the fund portfolio and, in return therefor, the acquisition of fund units
(Sermaye Piyasas1 Kurulu [SPK], 2025) (www.spk.gov.tr).

Under Article 4 of the Communiqué on the Principles Regarding Exchange-Traded Funds (I1I-
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52.2), ETFs are defined as funds whose fund units are traded on Borsa Istanbul A.S. (BIST). In these
funds, fund units may be created by the delivery of the assets included in the portfolio, or solely by
the delivery of cash, in a manner reflecting the characteristics of the fund portfolio. In addition, fund
units may also be redeemed.

Under Article 5 of the currently effective Communiqué No. I1I-52.2, participation certificates have
no nominal value. These fund units are maintained in book-entry form. The fund units representing
the fund amount are tracked on a customer basis in book-entry form at the Central Securities Depo-
sitory (Merkezi Kayit Kurulusu, MKK). Fund units cannot be issued in printed form or delivered
physically. Participation certificates are tracked in accounts maintained with MKK, based on each
customer’s identity information, the associated account codes, and relevant fund information (Serma-
ye Piyasas1 Kurulu [SPK], 2025).

Communiqué No. II1-52.2 establishes the procedures and principles for the formation of ETFs, their
operating rules, participation certificates, public offerings, and disclosure requirements. Communiqué
No. II1-52.2 is based on Articles 52 and 54 of the Capital Markets Law No. 6362.

ETFs are a type of fund that tracks a combination of securities traded on the stock exchange (for
example, a particular index). The primary advantage of this type of security is that it offers investors
instant diversification (Madlem & Edwards, 2002).

This study examines the grounds for terminating ETFs within the framework of Turkish law. It
also briefly assesses these termination grounds on a comparative basis, considering United States and
European Union regulations. The aim is to outline, in general terms, the similarities and differences
in the grounds for terminating ETFs across different legal systems and to evaluate current Turkish
regulations from a comparative law perspective.

2. THE GROUNDS FOR THE TERMINATION OF EXCHANGE-TRADED FUNDS
2.1. Grounds For The Termination of Exchange-Traded Funds Under Turkish Law

Regarding the termination of ETFs, the Capital Markets Law does not contain detailed provisions; the
relevant regulation is instead set out in Article 28 of the Capital Markets Board’s Communiqué on the
Principles Regarding Investment Funds (I1I-52.1). The Communiqué outlines the general principles
for the establishment, management, and termination of all securities investment funds. In addition,
separate communiqué provisions have been established for funds such as Real Estate Investment
Funds (Communiqué No. III-52.3) and Venture Capital Investment Funds (Communiqué No. III-
52.4). Each fund has a founder, specifically the relevant portfolio management company, which ma-
nages the fund’s assets on behalf of the investors. The grounds for the termination of the fund can be
explained as follows:

2.1.1. Termination Upon the Expiry of a Definite Term

Under Article 28/1(a) of Communiqué No. III-52.1, an investment fund may be established for a
definite term. In the case of funds established for a definite term, liquidation shall commence auto-
matically upon the expiry of the fund’s term.

2.1.2. Termination by Giving Notice of Dissolution

Under Article 28/1(b) of Communiqué No. I1I-52.1, if a fund is established for an indefinite term, the
founding portfolio management company may unilaterally terminate the fund by providing at least
six months’ notice of dissolution after obtaining the favourable opinion of the Capital Markets Board
(CMB). If the founder wishes to terminate the fund’s operations, it notifies the CMB, obtains the
Board’s approval, and publicly announces the decision to dissolve the fund. Six months after the pub-
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lication of this notice, the fund is automatically deemed dissolved, and the liquidation process begins.
2.1.3. Termination upon the Loss of Operating Conditions

Under Article 28/1(c) of Communiqué No. I11-52.1, if the founder loses its authority to establish and
manage a fund in the capital markets—for example, where the portfolio management company’s li-
cence is revoked by the Capital Markets Board—this constitutes a ground for the termination of the
fund. This provision establishes that, where the founder legally loses its capacity to manage the fund,
the fund can no longer continue its operations.

2.1.4. Termination Due to the Financial Condition of the Founder

Under Article 28/1(¢) of Communiqué No. I11-52.1, ETFs are terminated when the founder’s financi-
al condition deteriorates to the extent that it is unable to meet its commitments, or when the founder
becomes bankrupt or is liquidated. In the event of the founder’s bankruptcy, the Capital Markets Bo-
ard (CMB) takes measures to protect the fund. However, the fund cannot continue with the existing
founder.

2.1.5. Termination by Decision of the Capital Markets Board

Under Article 28/1(d) of Communiqué No. III-52.1, termination of the fund may occur where the
Capital Markets Board (CMB) determines, in circumstances such as the fund’s likely inability to meet
its own financial obligations, that the continuation of the fund’s activities would not be in the interests
of investors. For example, where market conditions render the fund unviable, the CMB may request
the liquidation of the fund for the purposes of public interest and investor protection.

Within the framework of the conditions set out above, it is evident that the regulations adopted
under Turkish law encompass both voluntary liquidation and compulsory liquidation (such as in ca-
ses involving a decision of the Capital Markets Board or the bankruptcy of the founder). The Capital
Markets Board’s authority under Article 28/1(d) of Communiqué No. I11-52.1, which provides for
the termination of a fund in the interest of investors, provides a safeguard comparable to regulatory
interventions in European Union Member States.

3. GROUNDS FOR TERMINATION IN THE INTERNATIONAL CONTEXT

Within the EU framework, the principal rules governing the establishment, management, and ter-
mination of investment funds have been laid down by the UCITS Directive (Directive 2009/65/EC
on Undertakings for Collective Investment in Transferable Securities) and the AIFMD (Directive
2011/61/EU) on Alternative Investment Fund Managers (Directive 2009/65/EC, 2009, Directive
2011/61/EU, 2011).

While UCITS covers publicly offered securities funds, AIFMD encompasses all collective invest-
ment vehicles outside the scope of UCITS, such as private equity funds and real estate funds. The
directives referred to here do not lay down detailed rules directly governing the termination and liqu-
idation of funds. Nevertheless, it is mandatory for the legislation of the Member States of the Union
to provide for regulation on this matter (Directive 2009/65/EC, 2009).

Germany has comprehensively transposed the EU fund directives into its domestic law and has
regulated the establishment, management, and termination of investment funds through the Kapita-
lanlagegesetzbuch (KAGB) (German Investment Code) (Geiss & Saulich, 2014).

In Germany, under the contractual fund structure commonly used there (Sondervermdgen), the
fund does not have legal personality. Such funds constitute a separate patrimony managed by the
management company (KVGQG) on behalf of the investors, meaning that all rights and obligations are
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exercised by the management company as the legal representative of the fund participants. In such a
fund, termination generally occurs through the KVG’s termination of the fund (in other words, thro-
ugh the termination of the management agreement). The KAGB grants the KVG the right to terminate
the fund subject to certain conditions. In practice, the KVG may declare the termination of the fund
by complying with the notice period specified in the fund rules (Cicmil, 2023).

Under German law, the termination of the fund may also arise on grounds such as the fund’s total
value falling below the prescribed minimum level within a specified period, or the expiry of the peri-
od stipulated in the fund rules. In such a case, the KVG or the depositary bank initiates the liquidation
process by making the necessary notifications to BaFin (International Monetary Fund [IMF], 2016).

Under French law, investment funds are subject to different structures and rules, namely FCPs
(Fonds Commun de Placement) and SICAVs (Sociétés d’Investissement a Capital Variable). Altho-
ugh liquidation procedures differ according to the legal structure concerned, AMF supervision and
investor disclosure emerge as the common features. In this context, sectoral studies on the voluntary
liquidation of a fund recommend that prior approval and disclosure obligations be included in the
liquidity management framework (Darpeix et al., 2021).

In general, a fund’s termination may be classified into two categories: compulsory termination
and voluntary termination. Grounds for compulsory termination include, inter alia, a decision of the
regulatory authority and the bankruptcy of the fund; by contrast, voluntary grounds for termination
may arise where, by decision of the fund management or the founder, the economic continuation of
the fund has become impossible, or the fund no longer serves any purpose.

In the United States, the procedures and principles governing the termination and liquidation of
funds have been laid down under federal law within the framework of the Investment Company
Act of 1940 and SEC regulations. Under U.S. capital markets law, the cessation of the operations
of investment funds and their liquidation under certain conditions have also been regulated. In this
context, the grounds for the termination of funds generally consist of economic reasons, such as poor
performance, a decline in assets under management, or the loss of investor interest (Weiner, 2020;
Inozemtsev & Simonov, 2016).

In the United States, the general grounds for the termination of ETFs may be listed as follows:
the loss of the fund’s attractiveness due to returns falling below expectations or an increase in ma-
nagement expenses; the reduction in the size of the fund portfolio as a result of market fluctuations
or the inability to attract a sufficient number of new investors; the decrease in the number of parti-
cipants because the fund’s investment strategy fails to attract sufficient demand or falls behind in a
competitive market; and other factors, such as legal changes, the restructuring of the fund family (for
example, through a merger with another fund), or changes in the strategy of the sponsoring institution
(Johnson, 2018).

4. CONCLUSION

With respect to the grounds for termination relating to ETFs, it appears that the Turkish legislative fra-
mework adopts an approach centred on the Capital Markets Board (CMB) as the regulatory authority.
The approval and guidance of the CMB are of critical importance with regard to the establishment of
the fund, the subsequent process, and its termination. In particular, the requirement to obtain the fa-
vourable opinion of the CMB in cases of dissolution by decision of the founder is intended to prevent
a sudden termination that may run contrary to investors’ interests. Moreover, where necessary, the
CMB may, acting ex officio and making its own determination (Article 28/1(d) of Communiqué No.
I11-52.1), prevent the fund from being maintained in a manner contrary to the relevant interests. This
may likewise be regarded as a protective mechanism unique to Tiirkiye, which has no counterpart in
U.S. legislation.

The provisions governing the termination of funds under Turkish legislation are similar to tho-
se applied in the European Union. For example, grounds such as the expiry of the fund’s term, the
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founder’s decision, or the founder’s bankruptcy constitute general grounds for termination and are
similarly regulated in both the EU and Tiirkiye.

In Tirkiye, the requirement that the founder announce the dissolution upon obtaining the approval
of the Capital Markets Board and terminate the fund six months thereafter is consistent with the gene-
ral investor-protection approach in EU fund law, which emphasizes prior investor information, trans-
parency, and the preservation of investors’ redemption rights (Directive 2009/65/EC, 2009; European
Securities and Markets Authority [ESMA], 2025; Law of 17 December 2010 relating to undertakings
for collective investment, 2010). Under Turkish law, this requirement is expressly made mandatory
by communiqué and imposes a minimum notice period of six months on the terminating institution
(Yatirim Fonlarina iliskin Esaslar Tebligi [I1I-52.1], 2013, art. 28(1)(b)). This may be regarded as
strengthening investor protection, in line with ESMA’s position that notice periods should be calib-
rated in the best interests of investors (European Securities and Markets Authority [ESMA], 2025).

The termination and liquidation process, which constitutes the final stage of investment funds,
has been regulated in detail in both the United States and Tiirkiye for the purpose of investor protec-
tion. In this regard, there are significant parallels between the U.S. federal framework, namely the
Investment Company Act of 1940 and the relevant SEC regulations, and the Turkish capital markets
framework, namely Law No. 6362 and the communiqués of the Capital Markets Board. Neverthe-
less, certain structural and procedural differences remain. In the United States, funds generally exist
as separate investment companies and decisions on voluntary liquidation may be taken with relative
flexibility, whereas in Tiirkiye, the lack of independent legal personality for funds and their reliance
on a fiduciary ownership structure managed by the founder have resulted in a stricter regulatory fra-
mework governing the liquidation process. In this context, fiduciary ownership refers to the legal ar-
rangement whereby fund assets are entrusted to the management company or custodian, which holds
and manages these assets exclusively on behalf of and for the benefit of the investors, in accordance
with the principles of fiduciary duty. In the United States, the termination of funds is based largely on
market-driven and performance-based decisions. In Tiirkiye, by contrast, capital markets legislation
expressly provides for the circumstances in which a fund may be terminated by clearly defining the
relevant conditions.

Whether in the United States or in Tiirkiye, the termination of an investment fund is a process that
must be managed with great care. When properly implemented, liquidation is, for investors, merely
a planned exit and account-closing procedure; when mismanaged, however, it may lead to a loss of
confidence. For this reason, fund managers must act in full compliance with the applicable legislation
and with an investor-oriented approach.

The termination criteria for ETFs should be linked to objectively measurable thresholds in ac-
cordance with international standards. Upon the termination of a fund, investors should be granted
the right to switch to equivalent investment products exempt from taxes and fees. This right would
enable investors to preserve their portfolios without incurring sudden losses. In addition, ETF units
should be protected as proprietary rights. Accordingly, the investor’s rights should be assessed on the
basis of property law principles, and intervention in the liquidation process should be permitted only
on clear and legally legitimate grounds. Decisions on the termination of ETFs should be reviewed
by advisory boards, including investor representatives, and supervised by the Capital Markets Board
(CMB). Accordingly, such decisions may be taken objectively.
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